MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBALI,

BENCH AT NAGPUR.

- ORIGINAL APPLICATION NO. 519 OF 2016

DIST. : AMRAVATI.

Sau. Madhuri Kishor Kharad, '
Aged about 316 years, Occu. Kotwal,
(Kalamgavhap), R/o. Elichpur

Tq. Daryapur, Dist. Amravati. --- APPLICANT ",
VERSUS
|
1)  State of Maharashtra through

6)

its Secretary Revenue Department,
Mantralaya, Mumbai.

Hon’ble ]bivisional Commissioner, ‘
at Amravati, Tq. & Dist. Amravati.

Hon’ble ¢ollector, at Amravati,
Tal. & District Amravati.

| : .
Hon’ble $ub Divisional Officer, -
Daryapur, Tq. Daryapur,
District Ajmravati.

Hon’ble Tfahsildar, Daryapur,
Tq. Daryapur, Dist. Amravati.

Sau. Anj a11 Bhashidarrao Tanod
aged ab01.i1t 38 years,
Occu. Seqvice,

R/o. Kalamgavhan, Tq. Daryapur,
District Amravati. --  RESPONDENTS.
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|
|
|

APPEARANCE :- Shri S.S. Patil, learned Advocate ,
for the Applicant.

Shri S.A. Sainis, learned Presenting
Officer for the Respondent Nos. 1 to
5.

None appears for respondent No. 6.

CORAM  :  HON’BLE SHRI J.D. KULKARNI,
' MEMBER (J) |

|
| JUDGEMENT
[Delivered on 7"NOVEMBER, 2016]

Applicant viz. Sau. Madhuri Kishor Kharad was
appointed as a Kotwal at village Elichpur, Tq. Daryapur,
District Arﬁreixvativide order datéd 16.5.20’13 in view of the
recruitment process vide proclamation dated 8.4.2013.
The said appointment was on honorafium of Rs. 5000/ -
per month, subject to certain conditions as mentioned in

the said order.

2. In consequence of the order dated 16.05.2013 the

applicant joined service on the same day ie. on

16.05.2013. L
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3. On 29.07.2016, the Tahsildar Daryapur issued the
impugned order, whereby the applicant’s appointment was

cancelled. The said impugned order is as under: -

‘st aefl 7. Preafedt sEwad @i Jdeeftar ut Al 3 F;eA A,
el sifterd sl At sEam we Ben weER @ vata e a
AR UR DT wee Rreetar wriad et 3 e et and.

. Jufdeele fted, iy =it et velagz, e Rrssiwn
3RZAR sHeacht O, . TR AR THI I &2 a N A wian &9 o UTd
SCAEE A cEits i g 30 HA Ui o 3R S B 302

aas et ferden wadt e v, TR Piaawe e Tellaye .
TiyR ih jm}aena Tt SO T bRl A 3.
4. Learneci Advocate for the applicant submits that the

| , .
appointmenti order of the applicant has been cancelled

without giviﬁg an opportunity of hearing to the applicant
and even show cause notice was also not issued to the
applicant prior to cancellation of the order, and as such,
the same is illegal, arbitrary and violative of principles of
natural justice. It is, therefore, prayed that the impugned

order dated  29.07.2016, which was received by the

applicant on 30.07.2016 be quashed and set aside.
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he admitted fact on record, it seems that the

id private respondent No. 6 viz. Sau. Anjali

o Tanod, participated in the process of

for the post.of Kotwal at village Elichpur, Tq.

nd the applicant was selected and appointed

cording to the applicant, she got 66 marks in

tion; whereas respondent No. 6 got 64 marks,

e, on merits the applicant was appointment

on the post of Kotwal.

als from the record that there was some

gainst the applicant and on the basis of such

complaint Tahsildar Daryapur made an enquiry and both

of them fou

committed a

made as per

ind that no illegality or irregularity was
nd that the selection of the épplicant was

the merits. However, subsequently the Sub

Divisional O

submitted h

fficer, Daryapur, made further enquiry and
|
%s report to the Collector, Amravati, and it

seems that on the basis of the said report the impugned

order of canc

been issued.

ellation of transfer order of the applicant has

It is material to note that the applicant was
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ted as per the order dated 16.05.2013 and has

uties on the same day i.e. on 1'6.05.2013 and

it seems that she has worked on the said post of Kotwal

till her ord%er was cancelled on“29.07.2‘016.

In such

_circumstancies once the applicant was appointed as

Kotwal and x}zvorked there for about more than three years,

there was n
Kotwal. At

removed fror

order of canc

be illegal.

7.

ReSpond

10 question of cancellation of the order of

the most the applicant should have been
n the post, and therefore, prima facie the

cellation of appointment as Kotwal seems to

ent No. 4, Sub Divisional Officer, Daryapur,

and respond

their separat
impugned or¢

Pilange, mad

24.4.2014 to

alleging malp

examination a

investigated

e;nt No. 5, Tahsildar, Daryapur, have filed
é- affidavit in replies and they justified the
der. It is stated that one Mr. Bhushan
¢ a complaint against the applicant on
respondeht No. 3 i.e. thé Collector, Amravati,‘
ractice in selection, as well | as, written
nd answer sheet and the .saidAcomplainvt was

k

y the Sub Divisional Officer., In the
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preliminary = enquiry, no malpractice was found, and

therefore, the enquiry was assigned to the Sub Divisional

Officer. Sub’ Divisional Officer has submitted his report to
the Collector on 17.2.2016 and it was notlced that the
answer to gu_estlon Nos. 22, 27 & 31 glven by the
applicant were scratched and that should not have been

considered, %md therefore, after deduction of the marks it
was found that the applicant got 62 marks; whereas
respondent No. 5. got 64 marks, and therefore, respondent
N}o. S5 was etntitled to be appointed, and as such, the
appointment of the applicant was cance(lled and guidance
was asked from Sub Divisional Officer, Daryapur, asl to
whether new recruitmeﬁt process shall be initiated in view

of the fact that the applicant served for three years on the

said post?

8. The only material point is to be considered as to
whether the impugned order, whereby the applicant’s
appointment to the post of Kotwal at village Ehchpur has

been cancelled, is legal and proper'?

A
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S.S. Patil, learned Advocate for the

1d Shri S.A. Sainis, learned Presenting Officer

1 to 5. I have perused the

affidavit, affidavit in replies filed by the

, J
spondents and also various documents placed

the respective parties.

pugned order of cancellation of appointment

the appointment of the applicant was

because it was noticed that Sau. Anjali

Bhashidarrao Tanod (respondent No. 6) got 64 marks as

against 62 |
therefore, the
There is iny
Had it been
got 64 mark
therefore, sh

Kotwal, and

terminate th

\
mark

S was obtained by the applicant, and
appointment of the applicant was cancelled.

reference to some letters in the said order.

a fact that Sau. Anjali Bhashidarrao Tanod,
s i.e. 2 marks more than the applicant, and

e was entitled to be appointed on the post of

it was necessary for the respondents to

e services of the applicant and to appoint

respondent No. 6 on the post of Kotwal in place of the

applicant. V

Vhen the applicant has worked on the said

{4
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post, though on honorarium, it was not proper on the part
of fhe respondents to cancel her appointment order. In
any case, when the applicant has worked for more than 3
years on the post of Kotwal, it was ‘€xpected that the
respondents should have at least issued show cause
notice to the applicént calling upon her to explain as to
why her appointment shall not be cancelled. Admittedly,

no opportunity was given to the applicant in this case, and

therefore, the principles of natural justice have been

violated, prima facie, as seems from the circumstances.

11. T have perused the enquiry report-come-letter,

whereby the Slib Divisional Officer, Daryapur, District

Amravati, has submitted his report to the Collector,
|

Amravati. It Eeems that the Sub Divisional Office)r has

examined the answer-sheets of the applicant, as well as, -

respondent Np. 6 and in the answer-sheet of the
applicant, he Aoticed that in the answer to question Nos.
22, 27 and 31, there was overwriting in the sense that 2
circles seems to have been scratched, but thereafter there

was an attempt to correct the answers,

e
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12. The exact observation of the Enquiry Officer in

paragraph No. 7 is as under: -

“9)y 3t

T ;-

31) qepRaal Aleht Sufera Beet gL TS IR FHD 2,20,39 T

FIERAE Beich 3E. & @ J|R B TeR «E sifas B sk oyt
Wl UPRN - Hafe e A g axo sfEe 2d. 3R

ubrediat \Id?ﬂ P. 3 I FCRAS DA 3 UL € I a5 B SR
ga. uzgw Reprht w1ew ot wEE e = 3. '

) |

sﬁznfﬁ s (Frgea Iear) afen sar uBEd g audh S

smat Al AR IR 39 3i@ase el anydt oNiEe Rz 33
aﬁaz 3R AA tRuA et B, 31en e shEd wwe (Brgea
m‘laata) e TR 39 SRR 3 d §¢ YN AHY FSHE Boredt 3
3R a DA AR 3 TaR 3 39 a WA oI &R grea.

@)

st sRarE Aad va.B. wwE el Tego I £ q et

S Al &8 I U A NAR AwEs s e 20t AT
&a-"

13. From the aforesaid observations, it seems that the

complaint against the applicant was that she has made

inter-pollution and scratched the answers to question Nos.

22, 27 & 31.

It is material to note that the complaint filed

by the complainant is placed on record at p.b. page No.

53. The complaint is filed by one Mr. Bhushan Pilange,

and in his entire complaint he never alleged or referred

subseque‘ntly to the answers to question Nos. 22, 27 & 31.

v
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mstances, it is surprising as to how the Sub

fficer came to know that Mr. Bhushan Pilange

It is also surprising to note as to

ishan Pilange was concerned with the process
nt and how he had an occasion to come to

the answers written by the candidates in the

This means that Mr. Bhushan

st have some extra interest to see that the -

der is cancelled.

esaid submlssmn is further cleared from the

fact that ear]1er enquiry was made by the Naib Tahsildar,

as well as, T
which is pla
about the all

he did not fi

has also sub

eged scratching of circles.

‘ahsildar. The Naib Tahsildar in his report,

ced at paper book page-23, nowhere states

On the contrary,

nd any illegality. The Tahsildar, Daryapur,

mitted his report on 15.2.2016 to the Sub

|
Divisional Officer that in that report also no illegality was

found.

In such circums

tances there 1S no .reason as to

why there was a fresh enquiry initiated against the

applicant. Tt

1e poss1b111ty that the enquiry made by the

{0
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Sub Divisional Officer, Daryapur, must have been made

under the influence of Mr., Bhushan Pilange, cannot be

ruled out, and therefore, considering this aspect the report
of the Sub Divisional Officer cannot be said to be far frorﬁ
|
doubts. On ’[che basis of such report, the acﬁon taken by
the competént authority to cancel the order of
appointment | without giving any opportunity to the
applicant, who has worked on different post for more than
3 years, is not illegal and proper. It is material to note
that there is no whisper of corrupt practices on the part of

the applicant and no such finding is revealing from the

enquiry report.

15. Learned |Advocate for the Applicant has placed
reliance on the judgment delivered by the Hon’ble

Bombay High Court Bench at Nagpur in the case of

BHAVIKKUMAiR VS. STATE OF MAHARASHTRA [2013
| .

(2) Mh.L.J. 226], in which it is held that when there is no

allegation of either any mal-practices or any candidate

having been illegally selected and appointed with some

.q o
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ulterior motive, the decision of the Government to cancel

earlier selection process held to be not sustainable in law.

16. In the present case, there are no allegations of mala
fides against the applicant and there is nothing on record
‘to show that the applicant has pleaded ahy fraud or mala-
- fides in the selection process. The order of cancellation,

therefore, without giving opportunity to the applicant is

illegal.

17. In view thereof, the following order: -

ORDER

The impugned order of cancellation of applicant’s
appointment to the post of Kotwal, Elichpur, Tq.

Daryapur, District Amravati, dated 16.05.2013 is quashed

and set aside.

(i) The respondents shall allow the applicant to work as

Kotwal of village Elichpur, as per terms and conditions.

QW&
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(iii) Accordingly, the present Original Application stands
|

disposed of with no order as to costs.

0.A.NO. 519-201 6(hdd)-2016-NAGPUR

sd/-
MEMBER (J)


mat
Text Box
    sd/-




